
 

 

Quantification of damages in commercial arbitration: mission 
impossible? 

On 30 November 2018, the Milan 

Chamber of Arbitration (“CAM”) 

hosted its 9th Annual Conference, 

which focused on the challenges 

faced by counsel, arbitrators and 

experts when tackling the issue of 

damages quantification in inter-

national arbitration. The event included presentations from leading 

European practit ioners in the field (both lawyers and financial experts 

alike), followed by questions from an audience of more than 140  profes-

sionals.   

How to calculate damages 

The first topic for discussion was the underlying principles and theories 

for evaluating damages in international arbitration. The panellists opened 

with a comprehensive overview of the primary methods for calculating 

damages (i.e., the “cost-based” method, the “market-based” method and 

the “discounted cash flow” or “DCF” method), and assessed the pros 

and cons of each. The panellists emphasized the importance of establish-

ing a clear evaluative framework when assessing a claim for damages 

in order to assist arbitral tribunals in understanding a claim and drafting 

the award. The speakers also presented ICCA’s new web-based app, 

which is designed to assist members of the international arbitration 

community “in developing a consistent and rigorous approach to damages in inter-

national arbitration”. The app is expected to be released to the public 

sometime next year.  

Experts: how to appoint them and their relationship with the 

arbitral tribunal 

The second session was dedicated to counsel’s role when instructing an 

expert. Among the useful guidance provided by the panellists was a 

checklist of factors to consider when appointing an expert, and quali-

ties the expert should possess to appear credible before an arbitral tribu-

nal.  

The conference closed with a discussion on the problems that inevitably 

emerge when party-appointed experts receive partisan instructions from 

their respective counsel, and the methods that arbitral tribunals can 

adopt to overcome resulting biases, such as ordering joint expert reports 
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and/or expert conferencing (i.e., “hot-tubbing”). The panellists also sug-

gested various options arbitrators could employ to receive further clarifi-

cation from the experts once the hearing has already taken place. Finally, 

the panellists considered the possibility for arbitral tribunals to appoint - 

as part of their power to administer the arbitral proceedings - their own 

“advisor” to assist the arbitrators in evaluating the testimony of the par-

ty-appointed experts. 

Quantification is difficult, yet not impossible 

The conference ended on a positive note, with the panellists in agree-

ment that the quantification of damages is a difficult, yet not an im-

possible “mission” if tackled at the appropriate stage of the pro-

ceedings and with the proper tools.  

In summary, the CAM’s 9th Annual Conference was a well-attended and 

intellectually stimulating event. Although the quantification of damages 

has historically made many practitioners uneasy, quantum constitutes a 

fundamental part of any claim for damages, as well as the most 

important part of an award for the client. Accordingly, a better under-

standing by counsel can only benefit the profession: it will enhance an 

attorney’s ability to properly plead her case and, in turn, an arbitral tribu-

nal’s ability to render a sounder award.   

*** 

Find here our previous article on quantification of damages in commer-

cial arbitration.  
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This document is provided as a service to clients and other friends for educational purposes only. It should 
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